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VIITED STATES DISTRICT COURT 
SOULHERN DISTRICS OF NEW YORK 


ANDY DINKO individually 2nd on beh:lf 


of the members of the National Maritime 


e 


Union of America, 
Plaintiff, 
75 Civ. 524 (HFW) 


-against- 
NOTICE ; ; 
SHANNON J. WALL, as President of the So 


NationilL Maritime Union of American and 
individually, JOSEPH CURRAN, as past 
President of the National Maritime Union 
of America and individuclly, MEL BARISIC, 


setary-Treasurer of the N»tional 


-itime Union of America & individually 

BOCKER, JAMES MARTIN & RICK MILLER, 

as Vice Presidents of the National Maritime 

Union of America and individually iNDREW RICK, 

as New York Branch Agent of the National 

Maritime of America, ABRAHAM E. FREEDMAN, LION 

KARCHMER and MARTIN E. SEGAL, -is former trustees 

of the Nitional Maritime Union Officers’ Pension 
nd Individually, and the AMALGAMALED BANK OF 


NEW YORK, as Successor Trustee of the National 


' T 


Maritime Union Officers' Pension Plan and Trustee for 
the National Maritime Union Staff Pension Plan. 


D-Fendants. 


that Andy Dinko, individually and 
of the National Maritime Union of 
bove-named, hereby appeals to the United 
the S-cond Circuit from the final 
int on the eround that the Court 
2 
jurisdiction over the subject matter of the action entered 


ietion on the - day of Mirch 1976. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANDY DINKO individually and on behalf 
of the members of the National Maritime 
Union of America, 


Plaintiff, 
- against - : ORDER 


SHANNON J. WALL, as President of the : 75 Civ. 524 (HFW) 
National Maritime Union of America and 
individually, JOSEPH CURRAN, as past 
President of the National Maritime Union of 
America and individually, MEL BARISIC, 

as Secretary-Treasurer of the National 
Maritime Union of America and individually,: 
PETER BOCKER, JAMES MARTIN and 

RICK MILLER, as Vice Presidents of the 
National Maritime Union of America and 
individually, ANDREW RICH, as New York 
Branch Agent of the National Maritime of 
America, ABRAHAM E. FREEDMAN, LEON: 
KARCHMER and MARTIN E. SEGAL, as 
former Trustees of the Nationa! Maritime 
Union Officers' Pension Plan and 
individually, and THE AMALGAMATED 
BANK OF NEW YORK, as Successor 

Trustee of the National Maritime Union : 
Officers' Pension Pian and Trustee for the 
National Maritime Union Staff Pension Plan,: 


Defendants. 


HENRY Fo WERKER, D./ 3. 
This matter having been referred to the Honorable Sol Schreiber, 


United States Magistrate to hear ang report on the financial circumstances 


surrounding the application by plaintiff Andy Dinko for leave to appeal in forma 


pauperis, and 


Magistrate Schreiber having presented to this court his findings and 


conclusions and the defendant having submitted his exceptions thereto, and 
The court having read the repor. and exceptions, it is now 
ORDERED that the report of Magistrate Schreiber, dated October 8, 
1976 be confirmed and adopted, and it is further 
ORDERED that plaintiff's petition to appea: in forma pauperis be 
granted. 
SO ORDERED. 
DATED: New York, New York 


November 19, 1976 
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DINKO, ANDY et al | | WALL,SHANNON J. ET AL 
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(SEE ATTACHED LIST FOR FULL TITLE) 


41 USC 501;breach offiduciary 
and statutory duties against union officals 
under National Maritime Union pension plan 
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_ ANDY DINKO individually and on 
behalf of the members of the 
National Maritime Union of America, 


Plaintiff, 


-~against- 


SHANNO™ WALL, as President of 

“| the Nav.’ .al Maritime Union of 

|America and individually, JOSEPH 

_| CURRAN, as past President of the 

‘National Maritime Union of America 
and individually, MEL BARISIC, as 
Secretary-Treasurer of the National 
Maritime Union of America and indivi- 
dually, PETER BOCKER, JAMES MARTIN 
and RICK MILLER, as Vice Presidents 
of the National Maritime Union of 
America and inctvegustty, ANDREW 
RICH, as New York Branc Agent of 
the National Maritime of America, 
ABRAHAM E, FREEDMAN, LEON KARCHMER 

and MARTIN E, SEGAL, as former Trustees 
of the National Maritime Union Offi- 

_ cers' Pension Plan and individually, 

and The AMALGAMATED BANK OF NEW YORK, 

ag Successor Trustee of the National 
Maritime Union Officers’ Pension Plan 
and Trustee for the National Maritime 
Union Staff Pension Plan, 


Defendants. 
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05-10-75 
[05-29-75 
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05-28-75 


06-17-75) 


08-06-75 
| 08-06-75 


08-06-75 | 


08-06-75 


| Filed defts notice to take depositions of pltf. on 2-21-75 
Filed ANSWER of defts' Wall, Barisic, Bocker, Miller and Rich 
Filed summons and Marshals returns ~ served: 
Shannon 1. Wall by Mr. Stan on 2-7-75 
Joseph Curran on 2-21-75 
Mel Barisic by Mr. Stan d~7=75 
Peter Bocker by Mr. Stan on d-7-75 ( corrected name: not Mr. Stan - it is 
James Martin by Mr. Stan on 27-75 Mr. Stan Gruber 
Rick Miller by Mr. Stan on 2-7-75 
Andrew Rich by Mr. Stan Gruber on 2-7-75 
Abraham E. Freedman by Mr. Stan Gruber on 2-?7-75 
Leon Karchmer -- unable to serve 
Martin E. Segal by Aldo DeNovellis on 2-14-75 
| The Amalgamated Bank of New York by Mr. J. Titone on 2-10-75 
Filed ANSWER of deft. The Amalgamated Bank of N.Y. 
Filed ANSWER of deft. Freedman 
Fiied stip and order that the time for defendant Martin E. Segal to move or answer 
is extended to March 24, 1975. So Ordered. - Werker, J. 
IFilee r that of defendants Martin E. 
Verrier 1. (te ahs w er) 
i\Filed deft's affdvt. and notice cf motion to dismiss for failure to appear for exam. 
| (pltf's failure) - ret. 3-14-75 
jFiied deft's memorandum in support of above motion 
[Filed memo endorsed on motion to dismiss: This motion is granted unless pltf. 
| gubmits to deposition on 4-15-75 at 10 AM at the USDC - SD of NY. So ordered. - 


Werker, J. m/n 
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stip, and order the time Secal ic ext. to 5-1-75- 
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| Filed ANSWER of deft. Joseph Curran AEF 
Filed pltf's affdvt. and notice of motion to disqualify Attorney of record for cer= 
| tain defendants; to enjoin expenditure on National Maritime Union of Am. etc. 

| 


ret. 5-14-75 
i\Filed, plaintiff's memorandum in support of above motion 
\Filed defts interrog. 
od stip. and order that the time of deft. Segal to answer is ext. to 5-15-75 
-thout further extensions. -- Werker, J. 


ed deft. Segal's affdvt. and notice of motion to dismiss - ret. 5-29-75 
r..ed pitf's memorandum in opposition to deft. Segai's motion t. dismiss. 


Filed pit:'s aéfdvt. of edward U. li warc. 
Filed def{ts' affdvt. and notice of motion for an order dismissing the complaint. 
ret. on June 3, 1975. 

Filed defts' memorandum of law in opposition to pltf's motion to disqualify and in ve 

support of defts' motion tu dismiss. 

Filed stip. anc order tha. plif. shall have until June 23,1975 to reply to the 
affit. in oppositicn and cress motiou mage by defts. Wall,etc. in respon 
plits. motica to disqualify Abraham Freedman as said defts. atty. 

HEV } 
Howard in opposition to defts. affdvt. 
on to deft's motion to dismiss and in supp 


| So ordered, bhetnet,J. 


Filed pltf's affdvt. of Edward 0. 
iFiled pltf's memorandum of law in oppositi 


See memo- 


| ef pitf's motion. 
Filed memo endorsed on deft. Segal's motion to dismiss: Motion grsnted. 


m/n 
For reasons stated herein, 


randuin. So ordered. - Werker, J. 
Filed MEMORANDUM-Decision #42928... 
leave to commence this action is vacated. 
This Court lacks jurisdiction over the subject matter of the instant 
without prejudice to plt 


the crder granting 


is granted. 


action. The motion to dismiss the complaint is granted 


Defendants motion to dismiss the complair 


andy Dinko, et.al. v. 


PROCEEDINGS 


08-06-75 | 
oe os bibs Bee 
} in bringing a new action once the procedur 


Opinion #425-3 -- continued from page 23 


nm once t al requirements of sections 501(b) 
{have been fully complied with, So ordered. - Werker, ag We 
"08-06-75 | Filed memo endorsed on pltf's motion filed 5-7-75:_ Motion denied as moot, —__. 
SO ordered. -~_Werker, a ee ae CS eae 
Filed pltf's affdvt. of Edward O, Howard in response to pitf's motion for an _ 
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08-20-75. |Filed pltfs.. rete 
Le eS complaint. (copie Sire, Sua As st ay 


09-13-75 | Filed JUDGMENT--ORDERED that the complaint ts dismissed and that- the moving- — 
~—-1-""" gogeg. recover their costs frow nel ete 


09-04-75 | Filed pltf's affdvt. and noti 
te eee ete Baloe79 AHS eo. eee | Keo z Late th 
09-04-75 | Filed meme endorsed on above motion to substitute: Motion granted. $e orderec 
Sean Werker, J. m/n ; ’ ou 
08-25-75 | Filed Bill of costs taxed in favor of all defendants in the sum of $608.40 _ 
eee and docketed as JUDGMENT $75,699 fi ae 
09-29-75 1 Filed notice that the record om appeal has been certified and transmitted to | 
ae | USCA tor the é¢nd Circuit. ee 
Tvsh2e73.. Filed notice that the supplemental record on appeal has been certified and _ 
rae transmitted to the USCA for the 2nd Circuit. ony : 
Tiled OPINION #43993...This case was remanded to me by the USCA _ 
for further proceedings consistent with its opinion. on 
The order authorizing this action is vacated and the complaint 
Gismissed for the reasons stated herein. So ordered, -- Wetker 
n/n 
riled true copy of USCA order with cpinien attached, toac che 
judgment of the District Court is reversed in part and that the_ 
ction is raimaded to said D.C. for furthec procecdings consista 
wita tic opinion of this court with costs to abide the event. _ 
(ne bill vf costs or statement attached) m/n 
ZT OM Re i a ae RE ENS re Pa Bie AY Se 
Filed plaintiff's notice of appeal to the USCA for the 2nd Circu) 
from judgment of the District Court dismissing the complaint. _m 
Filed notice that the record on appeal has been certified and - 
__._ | transmitted to the USCA for the 2nd Circuit. . felis 
05-28-76, Filed defts affdvt. in opposition to pltfs motion for leave to ap 


ce_of motion to substitute Attorney for pltf.. at) 


“ 


in forma pauperis (on motion for leave to appes 
Filed Memorandum-endorsement-ORDER/that this matter be referred. 
Magistrate Schreiber to be set down for a hearing and that_a_rep 
be received by the court thereafter as praticable and ordered tf 
the endorsement dated 5-25-76 entered on this motion submitted. 
plaintiff (for leave to appeal in forma auperis) is declared r 
‘ and void. So ordered. - Werker, Jd. m/n by pro-se clerk. ; 
o6-11-79 Filed pltfs motion to appeal in forma pauperis with endorsement 
that motion is granted. - Werker, J. (this memo was was declare 
null and void by above entry.) 


10-12-76] Filed DUPLICATE ORIGTNAL OF MAGISTRATE SCHRETBER"S REPORT dtd.10 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT Oi NEW YORK 


ANDY DINKO, individually and on behalf 
of the members of the National 
Maritime Union of America, 


Plaintiff, 
~ against - : OPINION 


SHANNON J. WALL, as President of the : 75 Civ. 524 (HF W) 
National Maritime Union of America and 
individually, JOSEPH CURRAN, as past 
President of the National Maritime Union 

of America and individually, MEL BARISIC, 
as Secretary-Treasurer of the National 
Maritime Union of America and individually,: 
PETER BOCKER, JAMES MARTIN and 

RICK MILLER, as Vice Presidents of the 
National Maritime Union of America and 
individually, ANDREW RICH, as New York : 
Branch Agent of the National Maritime of 
America, ABRAHAM E. FREEDMAN, LEON: 
KARCHMER and MARTIN E. SEGAL, as 
former Trustees of the National Maritime 
Union Officers' Pension Plan and 
individually, and THE AMALGAMATED 
BANK OF NEW YORK, as Successor 

Trustee of the National Maritime Union 
Officers' Pension Plan and Trustee for the 
National Maritime Union Staff Pension Pian,: 


Defendants. 


HENRY F. WERKER, D, J. 


This case was remanded to me by the Court of Appeals for further 


: } Ny Ae | 
proceedings consistent with its opinion. 


Upon the original motion to vacate an order authorizing this action | 
dismissed the complaint upon the grounds that the plaintiff had not made a 


sufficient demand (the Court of Appeals reversed this conclusion) and that the 
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plaintiff had not shown "good cause." 


Before the opinion of the Court of Appeals in this case there was no 
existing definition of good cause as required by Title 29, section 50i(b) LMRDA. 

A definition has now been furnished in the following terms: 

"We believe that both these policies are served if good 

cause in section 50I(b) is construed to mean that 

plaintiff must show a reasonable likelihood of success 

and, with regard to any material facts he alleges, nus 

have a reasonable ground for belief in their existence." 

The Court of Abpadis based upon that definition has instructed me to 
articulate my reasons why in my sound discretion I came to the conclusion that the 

+ plaintiff's application did not show suf‘icient good cause to warrant the initial 
authorization to bring this action. 

The gravamen of plaintiff's complaint is contained in paragraphs 9 
and 15 (a) through (n) in the First Cause of Action. The Second Cause of Action and 
the allegations made therein arise from the acts complained of in the First Cause 
of Action. The Second Cause of Action must necessarily be dismissed if good cause 

' js not shown in the First Cause of Action. 

: No hearing was held ii this matter since I concluded that none was 
necessary. I had available to me the deposition of the plaintiff and all of the 
documents with respect to the allegations of plaintiff which were refuted by 
defendants by documentary evidence not argument. | assumed that I was permitted 
to proceed on documentation outside the complaint and upon admissions made by 
the plaintiff and the defendants. 

Paragraph 9 of the complaint purports to allege the contents of the 
demand contained in plaintiff's letter to the Union dated December AN ie 


does not. 


The claims in that letter were 


(a) The regular Novernber meeting of the Union held on November 


25, 1974 was invalid and unconstitutional. 
(b) Tie vote at said meeting approving the Staff Pension Plan was 
invalid and unconstitutional. 
(c) The change in policy was not spread in full in the National 
Maritime Union Pilot. (eo .4 4 
{re 


(d) The change in policy must be published in full not by description { 


in both English and Spanish. wr. ra A 


w 


4, 
a 
ae 


(e) The membership was not permitted to speak at the meeting of 
'. November 25, 1974. 

There follows a demand for a complete accounting of all Union 

expenditures "involving the officers Staff Pension Plan." 
The Constitution (as amended October 1972) of the National Maritime 

Union of America (NMU) provides as follows: 
"Article 4 
MEMBERSHIP APPROVAL 


Section | -- Principle: All! decisions of the National 
Council, and the National Office between Conventions, 
which change the established policies, programs, and 
procedures of the Union must first be approved by the 
membership before they are made effective. 


"Sec. 2 -- Method: Membership approval referred to in 
Section | of this Article shall be obtained in the 
following manner: 


(a) The decision of the National Council and/or the 
National Office shal! be spread in full in the 
NATIONAL MARITIME UNION PILOT or a special 
newsletter, provided that action on the decision ts 
not required before the PILOT or special newsletter 
can be published and distributed to the membership. 
The decision shall then be read at the regular 
membership meeting in each Branch office operated 
by the Union, provided that in the event a regular 


ee ie tiers. on > 
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membership meeting is,not scheduled within the 
time necessary for action upon the decision, the 
decision shall then be read in full at a special 
membership meeting called for that purpose. After 
discussion by the membership, action upon the 
decision shall be taken by vote of the membership 
present. The approval of a majority of the total 
members voting in all Branches shall be required in 
order to make the decision operative.” 

"Article 24 

‘MEETINGS 

"Section I-- Regular membership meetings shall be held 

at Headquarters (New York Branch) and in all Branch 

offices of the Union at least once each month... .! 

Section 5 of that Article provides that minutes of the meetings of any 
of the Branches shail be forwarded to the National Secretary-Treasurer. It also 
provides that "meetings held without a quorum present may not initiate any actions 
where membership approval is required." 

There is no provision in this Article which specifies a time for notice 
before a regularly scheduled monthly meeting. 


With respect to paragraph 15(a) of the complaint and the related 


allegations in paragraph 9 of the complaint and the first five paragraphs of 


plaintiff's letter to the Union, | compared the NMU Staff Plan and the NMU 


Officers Plan (Exhibits 8 and 9) and came to the conclusion that the "changes" in 
policy set forth in the notice to all members contained in the Pilot were set forth 
in full within the meaning and intendment of section 2, Article 4 of the NMU 
Constitution. While I realize that it might be argued that the words "in full" could 
be construed to mean that the full text of the new plan should be set forth, in my 
opinion that would have been a distortion of the meaning of the requirement that 
the "decision" was to be set forth. The notice contained a cogent, concise 


explanation of the changes and made the full text available at the Branch offices. 


,Furthermore, the same section of the Constitution which requires the decision to 
be spread in full also requires the decision to be read at the meeting at which the 
membership is to vote on its approval. The court cannot conceive that it was 
within the intention of the drafters of the Constitution that the Meeting Chairman 
must read the new plan in its entirety. To interpret the word "decision" 
consistently within that paragraph, the court concludes that the published 
explanation of the substantive changes, which is not inaccurate, incomplete, 
misleading or deceptive as charged by the plaintiff, satisfes the requirement that 
the decision be set forth in full. 

With respect to paragraph 15(b), the court considered the statements 
of Evaristo Rodriquez and Emanuel Van Eckelen in this connection since plaintiff 
relied upon alleged statements to him by these gentlemen as to the availability of 
the proposed plan at the New York and Philadelphia Branch offices. 

With respect to paragaphs 9 and 15(e) of the complaint and the 6th 
and 7th paragraphs of plaintiff's letter. I examined the minutes of all of the 


‘Branches including New York which were held on November 25, 1974 (Exhibits 10 


through 36 and Exhibit 40) and came to the conclusion that all meetings were 


properly called and that they were conducted in accordance with Article 4. ‘While 
the minutes of some of these meetings would from the standpoint of a corporate 
attorney leave a great deal to be desired, they reflect in my opinion the basic 
requirements of the Union Constitution. Those basic requirements are the 
presentation of the proposed changes, an opportunity for the membership to discuss 
those changes and a vote by show of hands in most cases which is reflected in a 
count recorded in the minutes. The fact that discussion in the New York Branch 


was terminated after a motion was duly made and seconded to do so in no way 


reflected bias by the Chair. The action was not taken until there had been 
considerable discussion of the Plan and many members had had an opportunity to 
express their opposition. 

It should be noted that upon a cursory examination of the minutes of 
the other Branches, even if the New York vote was not counted, the other Branch 
meetings where a quorum was present were sufficient to carry the proposed plan. 

Furthermore, as to the fifth paragraph of plaintiff's letter since the 
meetings were regularly scheduled meetings the request for three months notice 
made by plaintiff was not warranted and could improperly affect the regularity of 
the meetings. 

With respect to paragraph 15(c) of the complaint, there is no 
requirement under the Union Constitition that either the changes or the plans be 
made available to the membership in Spanish. Annexed to the complaint is a 
Spanish version of the spread in the Pilot. If any of the Union membership could 
not read English, this Spanish spread gave them notice of the "decision." 


Incidentally minutes of the meetings held in Panama, Cristobal and 


San Juan were included in the documentation thus negating paragraph 15(n) of the 
i ' 


complaint. 

The observations made above require the conclusion that the 
allegations contained in paragraphs !5(a), (b), (c), (e) and (n) do not show good cause. 

In determining whether plaintiff had good cause with respect to 
paragraph 15(d) of the complaint the court had reference to Title 29 sections 307(a) 
and 308(b)? which deal specifically with the rights of participants and beneficiaries 
under welfare and pension plans. Since Mr. Dinko is neither a participant nor a 
beneficiary of the Officer or Staff Plans it came to the conclusion that he had no 


standing to make the demand alleged in 15(d). Furthermore, under section 307(a) 
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The only other section under which there was a possibility that he 
might have standing is Title 29, section 431. That section requires the Union to 
file a report showing the provision made and procedures followed with respect to 
"participation in insurance or other benefit plans." § 431(a)(5)(C). Furthermore it 
requires the Union to file a detailed annual report. Section 431(c) gives any 


member of the Union the right to books, records and accounts necessary to verify 


the Union's annual report upon a showing of "just cause." Section 431(c) does not 


adequate financial information." It permits the membership for "just cause" to 
develop that information by examination of the books and records. It is not alleged 
or claimed that the Union has not filed and published sii annual reports as 
required by §$ 307 and 43]. I therefore came to the conclusion that plaintiff would 
in no event be entitled to the demands made in the last paragraph on page | and the 
first paragraph on page 2 of his letter of December 17, 1974. 

The complaint does not allege any failure to either file or eee 
annual reports or a failure to rake those annual reports available to the 
membership. As a matter of fact Mr. Dinko stated at his depositions that periodic 
financial reports were published in the Pilot. 

Paragraph 15(f) claims that the officers failed and refused to make 
available information as to "true and complete liabilities." Similiar conclusory 
charges are made in 15(g), (h), (i), (j), (k) and (1). The Secretary's requirements with 
respect to the Union's annual report are exhaustive and specific in regard to each 


of these items. (See § 431(a) and (b).) A reading and rereading of plaintiff's 


deposition indicates that all of plaintiff's allegations in these several areas were 


4 


na 


however require the Union to provide "an independent financial report or 7 


allegedly based upon hearsay statements by other Union members whose names 


~ were either unknown to plaintiff or whose names could not be remembered by 
| plaintiff. While the complaint is written upon information and belief | have come 
to the conclusion that the information upon which a party bases his belief must be 
such as to provide to an average person a reasonable cause to believe. Upon 
6 
consideration of plaintiff's deposition I concluded that the information given to 
plaintiff and upon which he based his belief was not such as an average person 
would rely upon to make a claim. The information at best could be classified as 
‘Yumor or what sailors know as scuttlebutt. 
Lastly paragraph !5(m) alleges a failure to inform the Union that 80% 
of the Union's funds were on deposit with the defendant Amalgamated Bank of New 
York. There is no requirement that officers of a Union inform the membership as 


to its depository nor any right on the part of the membership to dictate what 


, depository shall be used. 


The manner in which this complaint was filed and the subsequent 


publicity given to it and the charges made against the officers indicate at least bias _ 
on the part of the plaintiff against certain Union officers. This may be due to 
disappointments suffered by plaintiff in the internal affairs of the Union. it may 
not however form the bases for charges which appear to the court to have little 
prospect of success upon the merits. 

1 therefore find upon all of the foregoing that plaintiff has not shown 
a reasonable likelihood of success nor has he shown a reasonable ground for the 
belief of the existence of the material facts alleged in his complaint. He has not 
shown either good cause under Title 19, section 50! nor just cause under Title 19, 


section 43l(c). The order authorizing this action is consequently vacated and the 


complaint disinissed. 


SO ORDERED. 


New York, New York 


March 2, 1976 


DINKO v. WALL, et al., 75 Civ. 524 


NOTES 


I. Dinko v. Wall, Civil No. 75-7502 (2d Cir., Feb. 13, 1976). 


2. Id. at 1930. 
4. Section 307 states as follows: 


(a) Publication of the description of the plan and the latest 
annuai report required under this chapter shall be made to the 
participants and to the beneficiaries covered by the particular 
plan as follows: 


(1) The administrator shall make copies of such description of 
the plan (including all amendments or modifications thereto upon 
their effective date) and of the latest annual report available for 
examination by any participant or beneficiary in the principal 
office of the plan. 


(2) The administrator shall deliver upon written request to 
such participant or beneficiary a copy of the description of the 
plan (including all amendments ot modifications thereto upon their 
effective date) and an adequate summary of the latest annual 
report, by mailing such documents to the last known address of 
the participant or beneficiary making such request. 


Section 308{b) states as follows: 


(b) Any administrator of a plan who fails or refuses, upon the , 
written request of a participant or beneficiary covered by such 
plan, to make publication to him within thirty days of such 
request, in accordance with the provisions of section 307 of this 
title, of a description of the plan or an annual report containing 
the information required by sections 305 and 306 of this title, may 
in the court's discretion become liable to any such participant or 
beneficiary making such request in the amount of $50 a day from 
the date of such faiiure or refusal. 


4. The entire text of section 431 is as follows: 


(a) Every labor organization shall adopt a constitution and by- 
laws and shall file a copy thereof with the Sccretary, together 
with a report, signed by its president and secretary or 
corresponding principal officers, containing the following 
information -- 


(1) the name of the labor organization, its mailing address, 


and any other address at which it maintains its principal office 
or at which it keeps the records referred to in this subchapter; 


(2) the name and title of each of its officers; 


(3) the initiation fee or fees required from a new or 
transferred member and fees for work permits required by the 
reporting labor organization; 


(4) the regular dues or fees or other periodic payments 
required to remain a member of ‘he reporting !abor 
organization; and 


(5) detailed statements, or references to specific provisions 
of documents filed under this subsection which contain such 
statements, showing the provision made and _ procedures 
followed with respect to each of the following: (A) 
qualifications for or restrictions on membership, (B) levying of 
assessments, (C) participation in insurance or other benefit 
plans, (D) authorization for disbursement of funds of the labor 
oi ganization, (E) audit of £' ancial transactions of the labor 
organization, (F) the calling of regular and special meetings, 
(G) the selection of officers and stewards and of any 
representatives to other bodies composed of labor 
organizations' representatives, with a specific statement of 
the manner in which each officer was elected, appointed, or 
otherwise selected, (H) discipline or removal of officers or 
agents for breaches of their trust, (I) imposition of fines, 
suspensions, and expulsions of members, including the grounds 
for such action and any provision made for notice, hearing, 
judgment on the evidence, and appeal procedures, (J) 
authorization for bargaining demands, (K) ratification of 
contract terms, (L) authorization for strikes, and (M) issuance 
of work permits. Any change in the information required by 
this subsection shall be reported to the Secretary at the time 
the reporting labor organization files with the Secretary the 
annual financial report required by subsection (b) of this 
section. 


(b) Every labor organization shall file annually with the 
Secretary a financial report signed by its president and treasurer 
or corresponding principal officers containing the following 
information in such detaii as may be necessary accurately to 
disclose its financial condition and operations for its preceding 
fiscal year -- 


(1) assets and liabilities at the beginning and end of the 
fiscal year; 


(2) receipts of any kind and the sources thereof; 


(3) salary, allowances, and other direct or _ indirect 
disbursements (including reimbursed expenses) to each officer 
and also to each employee who, during such fiscal year, 
received more thar $10,000 in the aggregate from such labor 
organization and any cther labor organization affiliated with it 
or with which it is affiliated or which is affiliated with the 
same national! or international labor organization; 


(4) direct and indirect loans made to any officer, employee, 
or member, which aggregated more than $250 during the fiscal 
year, together with a statement of the purpose, security, if 
any, and arrangements for repayment; 


(5) direct and indirect loans to any business enterprise, 
together with a statement of the purpose, security, if any, and 
arrangements for repayment; and 


(6) other disbursements made by it including the purposes 
thereof; 


all in such categories as the Secretary may prescribe. 


(c) Every labor organization required to submit a report under 
this subchapter shall make available the information required to 
be contained in such report to all of its mernbers, and every such 
labor organization and its officers shall be under a duty ie 
enforceable at the suit of any member of such organization in any port 
State court of coinpetent jurisdiction or in the district court of jor 
the United States for the district in which such labor organization 
maintains its principal office, to permit such member for just ua 
cause to examine any books, records, and accounts necessary to — 
verify such report. The court in such action may, in its discretion, 
in addition to any judgment awarded to the plaintiff or plaintiffs,,. 
allow a reasonable attorney's fee to be paid by the defendant, and! 
costs of the action. 


5. Continued Deposition of Andy Dinko, Apr. 22, 1975, at 187. 
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Appeal from dismissal of complaint in the United States 
District Court for the Southern District of New York, 


Hlenvy FP. Werker, /., fur tack of jurisdiction because of 
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f America and individually, Peter 
& Rich Miller, as Viee Presidents of the 


Renee “G..- 


inadeqauaey of demand to union to sue and failure to show 
by 29 U.S.C. §501(b) of the Labor- 


Management Repotling and Disclosure Act of 1959. 


road Cause requlacd 


Reversed as to fomner and remanded as to latter holding, 


pwr ee mea 


Menyix 1d) Rosixvicin, New York, N.Y.;: for 
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*Srancey B. Gren, Now York, N.Y. (Abraham 
BE. Freedinan; Wall, Carran, Barisic, 
Bocker,- Martin, Miller, Rich and Freed- 
Tan, on the brief), for Th fe: dunts.Appel- 
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Prinperc, Corcuit Judge: 


Andy Dinko, a member of il 

America, appeals fram 2 inde 
District Court for ile Soatie 
Henry F. Werker, J., dismissin: 
ind.vidually end on Lehall of a 
varinus past and present n 
of 2 eurrent union pension 
complaint allesod that defen 
breaches of fiduciars ob! 
ee Reporting ara 
Act). 29 USC. § 501: 


Section 591 (a) provides: 


(a) The officers, <sen:s. choy stew i ner re 
tives of a lahor orzani sation oeropy tinns of trust in rel 
such organization and its wember- ag a eroup, Lt ia th 
ul 
preblems and funetions of a labor orge-ization, to hold its money 
and proj.-"ty solely for the benefit of the organization and i 
members and oo maneve. invest, and expen’ the same in accordance 


the duty ef each such person. taking into account the speci: 


with its constitution and bylaws and anv resolutions of the zotern 
ing tdies odopted thereunder, to refrain from deal ng with such 
organization as an adverse party or in beholf of an adverse carty 
in any matter conuected with his duties anc from holdine or 
acquiriig any pecuniary or personal interest which conflicts with 
the interests of such orgenization, and to account to the organiza 
tion for any profit reecived by him in whatever capacity in connec- 
tion with transactions coaducted by him or under his direction on 
behalf of the organization. A general exculpatory provision in 
the constitution and bylaws of such a Jabor organization or a 
general exculpatory resolution of a governing body purporting to 
relieve any such person of liability for breach of the duties declared 
by this section shall be void as against public policy. 


plaintiff had not complicd with t] 

act, 29 U.S.C. §501(h), that lie fir-t 
sué on its own behalf and that he 
the lcval action. We reverse the f 


for further findings on the second. 


relevaut fac 
i+, plaintiff wrote two of the 
vote on a recent propose: 


lan he declared void. Pla 


fc > nis demand and claimed that th- 


Bf 


both federal lav and the union eou-tity 
demanded an accounting of union expendimnres a 
under the plan, an independent acdit 

to protect union .aembers again 

uppropriation” of union funds. 


duced in the margin.’ 
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National Maritime Union of America 
346 West 17th Street 

New York, N.Y. 10011 

Gentiemen: 

Notice is herchy given that the regu mber mecting of t 
Union, held on November 25, 1974, was condseted in unconstitution 
manner. Further notice is given that the vote at ssid meeting on t 
proposed revision of the National Maritime Union Officer's Pensio| 
Plan and its Trust Agreement, was invalid and unconstitutional. 

The Constitution of the National Maritime Union provides that wher 
there is a change of policy, membership approval is necessary. 

The Constitution further provides that for the membership act, th 
change “shull be spread in full in the National Maritime Unio 
Pilot) 012: ei 
The proposed revision was not spread in full Lut was merely set fort 
in the Pilut as a description. For the membership to have adequat 
notice, the proposed revision must be published in the Pilot in full i 
both English and see th : ler 


mah Sy pigs « 
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ae é ; : A i Mor ae le 
‘In Jannary 1975. in acc nee with the annsual provi- ret METIN: <5 t ifs whalf of 
ony of section 501() of the Act, Pluintiwl sougin the e Uni he apnlicat vi as prrmiticd by 


3 a : section 3) ke - order dated 
Demand is bere.y made that the vote ou the proposed reviion he January OF. A972 granted leave to OG lL After defen- 
declared said. In the event the proposal is Fag stilmnitted te the 


hig Ge : | ; dants serve] their answers, they took :laint i. Ceposition 
memlersh p it shoud be pub: tat deast thre (3) :uonth. prior to : 
the mevtin: at which it is vored. Putueation sbhouly he i and served written interrogatories. In May. vlacnctiff moved 
and Spanish. The meetin: sbuli he conducted pursuant t. ta disqualify: ‘he Uniow'’s eounsel as ttarner fh> thease 


tution, aliowin bers their rigit metho 


At the meeting of Norember 25, 1974, the wnembershiy was : dcfendants and to enjoin the expen litre of union fonds 
wittied to speak on the Proposed revision a OTe ¢ ) . for th ir « ‘ense, Soe Tucker Wi Shae. S re S04 (2d 
National Maritime Unioi. ‘oustitution. Cir. Relving on portions of oa} 

I, Andy Diuko, N.M.U. book number S-5.380 ) wee e J Bindi te orcs oe 
from the Chairman of the Meetirs to speak on this °+ it Jans are Tad Oe teieneere ach Giga ie 


; é | A 
Fefuscu to be revognized -> the Cuairmacs aid was tered severa t CON NAl 


is time, the case ad been assiened tg 
times to sit down an! shut tis vilutes iny guarantee of f: Judse Werker. In August 1975, the jadee granted de- 
I demard a complete aecousting of ull Union expenditures invviving fendants’ motion in an unpublished miemorandum opizion. 
tae officers S:of Pension Pius. un? all henctts assovicted vjeren th The basis of the ui ict court’s de-sion wa ! planus 
aac ig ee a nel CRN ete <a sae be liad not met two requirements of section 501(h): Plainti 
% a erpendedl oF silaes tee ae edie ts had failed to recuest that the Unisn “take 


4x well as monies tk 
benefits and becith be fits, ete. 


? 
before bringing his suit. and he had not mi: 
T further demon. thet au omtside iudercudent certified pabite g showing of ‘good cause’.” On appes!, plaiati 
-ouutapt be seleetei to sucit ell expenditur < of the NLM 3 and +1 : 1 in han { 

i ie ke s ] 1) t id 6 nN resjrsets 
Membership Watch Dog Con mist ce be et vn ininding cutside impartin he See Ns tin both res} aie 
observers to see that mem)-ers will be protest 4 uguins 
Mmisanpropriatiun of Union Fund 
I denand that no monics be used out of the N.WU. General Treasury 
for the Officers Staff Peusion Plun. Further, IT woul] consider any 


expenditure of Union Munies for the Oficers Staff Pension Plans ag declan subsection (a) of this sectiva a Gissa PeatieatiGn 


both iMewal and unethical: and I herewith, give notice that you and all or its governing hourd er offcers refuse £ to sue or recover 
the National Officers will ke held personal'y liable for the repayment damayes or secure an accounting or other appropriate relief within 
of these fends. The Court has provided ample precedent in the case; a rensonatle time after heing requested to do so by any member 
Morrisey vs. Perry et al. of the labor organization, such member may sue such cfficer, agent. 
If you do not reply within ten (10) days from the ahove date, I will oe steer ne ae - my aie a say y sess 
immediately instruct my attorneys to proceed with the Law Suits in States or in any State court of it e na ie sabe 
tha Bederai Gourta damaves Or secnre an accounting or vshen app biriate relief for 
Siuderely: the henefit of the labor organizatton. No such proceeding shall he 

‘ brought except upon leave of the court obtnined upon verified 

erst 5 application and for good cause shown, which application may be 

N.M.U. Book No. 5-51380 made ex parte. The trial judge may allot a reasonable part of the 

eee sn kaone Standing) recurvery in any action under this subsection to pay th. fees of 

Section 501(b) provides: counsel prosecuting the suit at the instunce of the nember of the 
(b) When any officer, agent, shop steward, or representative of : labor organization and to compensate such mem! er for any oxpenses 

any !abor organization is alleged to have violated the duties necessarily paid or incurred by ravi ip connection with the litigation. 


A TI] Demand to Sue 


© Seetion |O1(by. sce note 3 supra, authorizes any uaion 
member to bring suit in a federal district court or state 
vourt against aplon officials for alleged violstions of sce- 
tion 501 (a) only if 


the labor organ zation or i1~ zoveTu.ny hoard or oihcers 
refuse or fail to sue or’ recover damrg. = ur -ecure an 
accounting or other appropriate relies within a leason- 
able tine after beiug requested to do <0... 


by the union member. ratiff : 

December 17, 1974, and th oe ’s Inaction the Oe. 
this requirement. Judge Werker held tiat the Ictte 

a® insvfficient request 


« c 


Nowhere in the ae of Decersdef 17 does the , lain- 
tiff request that the cers of the NMLU imiiuite court 


a 


nection to achieve a demands made by lim [iteintuf). 


The question of what constitutes a sufficieut request 
under section S501()) bas not been ltigated frequently im 
this cireuit. In Coleman v. Brotherhood of Railway, ete.. 
249 F.2d 206 (1965), we affirmed the dismissal of a claim 
against union officials under the Act hecause plaintiff there 
had made no demand to the union at all. The case is there- 
fore not on point except for the emphasis in the opinion 
that: 


[T]his [request] provision of the statute is mandatory 
and... its requirements cannot be met by anything 
short of an actnal request. An allegation of the futility 
of such a request will not suffice. Together with the 


The “or” has been unanimously construed to mean “to.” E.g., Cassidy 
v. Horan. 405 F.2d 230, 232-33 (2d Cir. 1968); Persico v. Daley, 239 
F. Supp. 629, 630 31 (S.D.N.¥. 1965) ; Tesxeas v. Moreno, 198 F. Supp. 
mie. 443 ees 1961). 


further requirsm nt of a shewing of cond earns and 
of sveuring court permission te proceed. the provisian 
requiring a request is cicarly destzned +: 

officials from unjust harassment. Wf it ¢- te serve the 
purpose for which it was included, it mus: be siven fall 


effect. 


Jater, the issne was 


In Cassidy v. Taran. (00 F.2d 250 (1908); 
one judee discouting, dhat a je{ter demanding 
‘rfain sums of money and : 

e “further steps which the Act permits will he 

aken” did not sausfy the statutory requirement of Gemand 

190 sne. Then Chief Tadge Lambard eharacierizod the ona 

Sority opinion as “unduly technical” on thig issue, es ocoting 

that “{t]he only question” was whether there had heen 

“the kind of requesi” required by section S01(h) and { 

vw demand to bring suit “was implicit”? in the better. 

F.2d al 233. 

There are no other vases in this eourt exitientty: dealing 
with (lic problem. Tn Mead v. Protherhood of Ratlivan, ted 
p12 F.2d 898 (1975), Coleman and Cassidy vore referred 
to approvingly in a footnote, id. al 398-99 1.1, nt there 
was no deniand fy sne construed iu that cace beens 
d-cided on other grounds.® Distriet court cases 
erenit are also =parse and have reached eonf{cting results. 


5 Ree Note, The Fiduciary Duty Under Reetion 501 


75 Cotam. L. Rev. 11789. 1195 n.29 (1975), crit 
orinion. : 


sirg the 


Cf. also Morrirsey v. Curron, 423 F.2d 393 (2d Cir.), cert 
U.S. 928, 4°9 U.S, 826 (1970), in which the s Tirjenry 
derand was not diseuseed. 


lenied, 30) 


of plaintiffs’ 


Compare Wimoweh v. Curran, 356 F. Supp. 236 (© D.N.Y. 1973) 
with Lerinson v. Perry, 71 LRRM 2554 (S8.D.N.Y. 1459), and Persi 
v. Daley, supra note 4. 


1923 


« 


In other tirenits, the demand requirement has been re- 
girded more easnally. See, og. Sabulshy vo Budsanachki, 
457 Ftd 1243, 1252-58 (3d VCir.), cert. denicad, 409 U.S, 853 
(1872); Head v. Journemman Berbers, 454 W.20 1347, 1354, 
n28 (7th Cir, 1972). Indeed, we bave found no decision cf 
another circuit conrt huiding a suit Larred be the require- 
ment 

We believe that Jude. Werker ered in coucinding th. 
either Coleman or Cassidy controlled his relin on this 
issue. Those decisions require eompliance with tbe pre 
requisites mandated by the statute. The plaintiff? here met 
those conditions, The iettcr, appropriately addressed te 
the Union, demanded “a coisplete accounting” an? “a true 
and accurate accounting”; the <tatzte can be <atisfied hy a 
request “to sue [to] recover damaes or secure an acccunt- 
ing or other appropriate veel.” (Emphasis added), “While 
this lanruage has been construed to mean a jemand for an 
accornting in a leva] proceeding.® the words of plai.tift’s 
letter, which echo those cf the statute, should al-u be so 
construed. 

We agree with the majority in Coleman, supra, 340 F.2d 
at 208, that the requirement~ of section S01h) were de- 
signed “‘to protect union officials from ucjust harassment.” 
As will be seen in Part III of this opinion, we take that 
statutory purpese very seriously. However, the fiduciary 
responsibility created by the Act is designed to protect 
union members, who may he of limited education and are 
rarely represented by counsel when sending letters to their 
union. The interpretation of section 50'(b) as a whole must 
reflect a balancing of hoth of these two important policies, 
Keeping these considerations in mind, we hold that plain- 
tiff’s demand for an “accounting” satisfied the request re- 

quirement of section 501(b). 


8 E.g., Penuelas v. Moreno, supra note 4. * 


Wl Good Caus 


We turn now to the other basis of Jatee Werker’s deel- 
sion. Section 501(b) also provides th.* "No such proeecd- 
ing [to sue union officials] shall be breveht exe upon 
leave of the court oltained upon ver deo Teation and 
The jules lid that plaintiff 
had net inade an adequate showing of goci cause. When 


for good cause shown... .” 


Le so ruled. Judge Werker had before hi: minis of doe 

Unehis, incinding pleintiffl’s verified ay “hon ror leave 
sné, a lenethy affidavit of cetendant:) atioriey, and 

plaintiff's devosition. Plaintiff's ver! :¢1 .»rdieation con- 

fained @ vaviety of charges of wrontiswing. which can he 

rougiv summarized as alleging an impr 

the union’s offvers’ pension plan, the ww: 

financial and membership data fron: 

union members, and the mis: 

Defendant~’ affidavit answere: 

charges in dotail and_ offered 

eharges were, for the most part, based on 

hearsay or his own credibility, which is, accordins 

fendants, nonexistent. 

Judge Werker did not discuss plaint‘ff’s charges or 
defendants’ response. Stating that he had the benefit of 
defendants’ “detziled exhibits ... particularly the deposi- 
tion of the plaintiff,” the judge mer«!y held that plaintiff 
had not established “good cause,” which he defined only as 
resting “in the sound discretion of the court.” Plaintiff 
claims that the judge’s ruling was both substantively 
wrong because good cause was esfallished aud also proce- 
durally defective because the complaint should not have 
been dismissed “without a hearing or trial of the allega- 
tions.? 9) : 


2 
Laney 


ok, 


inte h 
_ 


AEs 


The latter contention is easily disposed of. Section 
303(b) does not preserihe any procedure for a determina 
tion of good cause, The statute explicitly authorizes an 
ex parte determination, alihongh it does not require it. 
See Horner v. Ferron, 362 V.2d 224, 228-29 (9th Cir.) 
eert. cenied, 355 U.S. 958 (1966). There is sursort for 
the view that before finting goed cause aul allowing the 
action to proceed, the better course us to give vnion off- 
cials a chance to de:nonstrate thet good cause is lacking. 
Pennelas v. Moreno, 198 F. Sup. 441, 449 (S.).Cal. if61) 
The same procedural result is reached when. as in this 
case, th. district court determines cx parte that there is 
good cause but then allows defendants ie more, in cfiect. 
to vacate that order.** Sec. ee. Levirson v. Perry, 71 
LRRM 2554 (S.D.N.Y. 1969:; Srhowfeid v. Rarlack, 6i 
LENA 2643 (SDNY. 19651. We appreve 
tice aS a practical incans of protectin 
against vexatious and harassing snits, the obvieus policy 
behind this portion of -ccti SUE po) See v. 
Ferron, supra, 862 F.2d at 228. In this 


plaintiff's contention, Judge Werker did hold a hearing 
although ro evidence was taken. In that respect, the 
judge did not err; to determin» guod cause no more was 
required, certainly not—as nlnintiff argnes—a trial. 
Plaintiff’s claim that good cause was shown is more 
troubling. Ordinarily, one need: no permission to litigat: 
under a federal statute. The requirement that plaintiff 
obtain leave of court upon good cause shown in order to 
proceed with his lawsuit is an unusual one. Unfortunately, 
the legislative history is unilluminating as to the content 
of the requirement. As a result, the courts have been left 
to wrestle inconclusively with the problem of defining 
good cause. It has been observed that Congress must have 
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intended more than that a union member has requested 
the union to sue 2nd the union has fai'=:i to do so, Peruelus 
v. Moreno, supra, 198 F.Supp. at 444, an the preposition 
seems reasonable. But beyond that, th. reported cases 
have for the most part not devote!’ wach Ascuss:on to 
defining guod caise in this context. 


Oue obvious ‘neaning of 


wood ecarsea eculd be whether 
the union member's application for * 19 suc states a 
goad cause of action on its face. District courts, famiNar 
with this notion in the contest of rctien= te cisraiss. have 
instinctively embraced it as a minip.um basis for good 
cause. Sce ec. Wanbush v. Curren. 206 F.Saim. 216, 318 
(S.D.N.Y. 1973) (“proposed complaint alleges colorable 
elnims"); Schonfeld v. Rarback, supra, 61 LERM at 2043 
(papers “state a claim upon which relief nay be grante 
Bath of these decisions, however, also emphasized t 
set forth in the moving papers. See Winhush, supra. 
i. Supp. at 318 (complaint supp red hy affidavits alleging 
“facts which would provide good cause for litigation’); 
Schonfeld, 61 LRRM at 2044 (“a wealth of facts and acts 
which plainly support” the charge). 

The most extensive treatment of good cause is found 
in Horner v. Ferron, supra. althouzh the excellent dis- 
ral aspects of 


cussion there focuses mainly on the proces} 
determining the issue. The court did observe, however, 
that at a contested hearing, if. there was one, the district 


judge may “look somewhat beyon? the complaint.” 362 
F.2d at 229. : 


Thus if the defendant can estallish, by undisputed 
affidavit, facts which demonstrate that the plaintiff 
is not a member of the defendant union. or that the 
action is outlawed by a statute of limitations, or that 
the action cannot succeed because of the application 
of the principles of res judica/a or collateral estoppel. 


aa a CE 


t 


. 
os tliat plaintiiY has not complied with some controlling 
condition precedent to the bringing of such a suit, 
then although these defects do not appear on the face 
of the complaint, they may warrant denial of the 
application. 

However. we think if inappropriate to consider, at 
such a hearing, defenses which sequire the resolntion 
of vomplex qrestions af law geine ty the snbstanes 
of the case. Derenses of cis kind shovid be appraised 
only on motion for <ummary ji lgment or after 
trial. Defenses which necessitate the determination 
of a genuine issue of material fact, heing berand the 
seope of summary judgement pr cedure, are a fortiori, 
berond the scone of » procesding to determMe whether 
a section 501(b} complaint mav be fled. Defenses in- 
volving disputed quesiions of fact should he appraised 
oniv after a trial at — tle partics and ne court 
can have the henefi: . comnicte inaniry. assisted 


by such pre-trial ¢ very aS may be uydertaken.’ 


[Footnotes omitted. ] 


Id. This discussion clearly eames ‘lown on the side of look- 
ing to more than the complaint, but how much fnrther is 
hard to say. We agree that the district judge is not lim- 
ited to the face of the complaint, if he chooses to go beyond 
it, as Sides Werker did here iu relying on “the numerous 
detailed exhibits” offered by defendants." But this does 
not advance analysis as far as is necessary. If an “un- 
disputed affidavit,” in the Horner vy. Ferron phrase, estab- 
lishes a fundamental legal defect in the action, we agree 
that good cause is not shown. But if the material facts 


ll In Tucker v. Shaw, 378 F.2d 304 (2d Cir. 1967), neither we nor the 
district judge, 269 F. Supp. 924 (E.D.N.Y. 1966), looked beyond the 
“detailed factual verified application,” which was eonsid: Be ex parte, 
in finding Lonel cause. 


are in dispute, the problem is more complex. We agree 
with the point made in Horner that since a genuine dis- 
pute as to a material fact would bar summary judgment, 
a fortiori such a dispute is “beyond the scape of a pro- 
ceeding to determine whether a section 501°5) complaint 
may be filed.” Id. The factual showing to institute a suit 
should be no more demanding than that requived to de- 
fend it against a motion for summary julgiuert: indeed, 
¢ should be somewhat less, since at the earlier stase a 


plaintiff has not yet had a chance for discovery and a de- 
fendant will still have the later protection of a summary 


nent motion. 
It has heen snggested that good cause in this context 
should mean that the plaintiff has made a slowing of prob- 
with the latter defined as “a reasonable ground 
for belief in the existence of facts warranting the proceed- 
ings complained of.” See Clark, The Fiduciary Duties 
Union Offeials r Section 501 of the LMRDA 
L. Rev. 487. 466 (1967). The suggestion finds support in 
an excerpt from the legislative history of the section.” 
Moreover, we have used an analogous concept when plain- 
tiff union members in a section 501 suit move to prevent 
defendant union officials from using commsel ordinarily 
employed by the union. In an early case under the Act, we 
sugvested that the test for that relief should be 


whether the plaintiff has made a reavonable showing 
that he is likely to sueceed, and whether the couduct 
of the defendants is in conflict with the interests of 
the Union. la 


12 Senator Javits. one of the sponsors of the KenneJy Ervin bili in the 
Senate, from which the good cause concept was apparently taken, 
stated: 2 t 

If the member is given leave to sue—in other words. if he shows 
some probable cause—he may sue. +++ [Emphasis added.] 
105 Cong. Rev. 6529 (1959). ; 


y? 


Soo Holiveman \. Shelaun, SYt Fea 2) Bo iub2) (per 

euriam); Tucker v. Shew, supra, 86S bod at $06.07, “Good 

is an elas tiv eore pt, ane i olen used usa short- 
smnmary of the underlying policy reasons why a 

litigant should be able to ¢‘tain a specilicd result. Here, 

two policies compete: supervision of tnion officials in the 

excreise of their fidneiary chbliv.veus an roteelion, 

through a preuminary sereeni 

operation eo muens 

harassment. We bel: 

if good cause in sti 


plaintiff must show a reasonatie Heen! 


with revard te anv mat 
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do uct fault bim 
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any findings or detailed discussic 

fact and ecnelusions of law ure no 

nical sense, it woul: be most heipfu! ; 

have a fuller explanation «f the ‘ases ef the -Ustrict 
decision. ©f” Horner 1 Perro: sare, 302 Fld at 22! 
After all, whatever a judge does in this situstion has 

ous imylieations. Denying lea: 

of the lawsuit for plaintiff, and allo 

is, under this statute, al-o a grave derision. There are 
numerous allegations in the complaint to whieh defendants 
offered a nvmber of varyine respouses. How the district 


1 


judge assessed each should be made clear, For example, 


13 E.g., the good ae ~~ nt of Fed. FR. Civ. P. 25. See Schiagen 
hauf v. Holder, 379 U.S. 104, 117-22 (1904). 


14 E.g., Wimbush v. Curran, suprr note 7; iene v. Rarback, 61 
LRRM 2043 (S.D.N.Y. site 
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PLAINTIFF-APPELLANT APPEALS ON THE ORIGINAL RECORD. 


Plaintiff-Appellant acting on his own behalf, hereby appeals in 
forma paupuis, on the oriainal record without the necessity o* 
an anpendix, as authorized by Title 99 IISCA Part II, Section ah, 


Forma paupuis was duly aranted by the Diserict Court. 
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